TUKWILA TERMINAL LLC

October 9, 2008 RECEIVED

VIA HAND DELIVERY AND ELECTRONIC TRANSMISSION OCT 0 9 2008
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Mr. Jack Pace o _ o o | | LIC WORKs
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Department of Community Development L N 5

- 6300 Southcenter Parkway Boulevard, Suite #100
Tukwila, WA 98188 :

Re:  Draft Tukwila Shoreline Master Pro gram : 3
Parcel #’s 336590-1955, 336590-1960, 336590-1970 and 336590 1975 2
(commonly known as 6440 South 143rd Street, Tukwila (“Tukwila Terminal’)) ®)]
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Dear Mr. Pace,

In furtherance of our letter to you dated August 27 2008 I would hke to conﬁrm that Tukwﬂ

behalf of La Pianta LL.C by the McCullough Hill law firm contained in its letters dated Augu
27,2008, August 28, 2008 (enclosing "Comments to the July 2008 Draft Shoreline Master -
Program") and October 1, 2008, copies of which are enclosed. :

Enclosed is a photo of our truck terminal property with an overlay of the existing and proposed |
buffers. Please note that more than 50% of our existing truck service doors face the river and the
vast majorlty of our property is impacted by the proposed buffer revisions - this into a property
with a “natural” shoreline along the Green River. The river as it adjoms our property is in its
natural state, i.e., no levy or dike is present in this stretch of the river. There is absolutely no
need for “restoration” or “enhancement” in this natural portion of the river.

Also note the location of the existing Green River Public Path and Greenbelt along the riverbank
adjoining the existing 40 foot buffer on our property. This public access was provided through a
compensable taking by King County. When condemning the shoreline access pathway King
County provided access to the pathway at the end of S. 143" Street and at Interurban Avenue.

No access to the pathway from South 143" Street across our property was deemed necessary.
The issues of existing environmental and improved conditions on impacted properties along with
the issues of conditions of public necessity, compensation, safety, security, liability and privacy
are not addressed in the draft program, nor does it even recognize the presence and utility of the
existing pathway, :

The proposed Shoreline Master Program seems to adopt a "one size fits all" approach, failing to
recognize the diverse impacts on individual properties, the necessity for, let alone the alternatives
for mitigation. The simple exercise of drawing a before and after line across all potentially
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impacted properties with a schedule of artificial riverbanks is illustrative of the potential
environmental, practical and economic impacts this proposal would have on existing permitted

land uses.

It is our firm belief that the proposed Shoreline Master Program fails to adequately address
alternatives site specific conditions and economic impacts. As proposed we firmly believe the
Shoreline Master Program would inftinge on our private property rights and will constitute an
illegal and unconstitutional taking.

My brothér, Sid, and I would welcome the opportunity to participate in the public process
necessary to properly evaluate the proposed draft Tukwila Shoreline Master Program. In the end

this process will best serve all stake holders.

cc: James E. Hadley, Esq.
Ryan, Swanson & Cleveland, PLLC

Tukwila Planning Commission w/o enclosures
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TUKWILA TERMINAL LLC

August 27, 2008

VIA HAND DELIVERY AND ELECTRONIC TRANSMISSION

Mr. Jack Pace _

Director of Community Development
Department of Community Development

6300 Southcenter Parkway Boulevard, Suite #100
Tukwila, WA 98188

Re:  Draft Tukwila Shoreline Master Program
Parcel #’s 3365901955, 336590-1960, 336590-1970 and 336590-1975
(commonly known as 6440 South 143" Street, Tukwila (“Tukwila Terminal))

Dear Mr. Pace,

Tukwila Terminal, LLC owns the above referenced property which abuts the Green River north
of 1-405 in Tukwila. This property is designated Urban Conservatory Shoreline Environment in
the draft Tukwila Shoreline Master Program. We strongly disagree with the City of Tukwila’s
proposed determination that the changes affecting the use of our property is one of non-
significance.

My family purchased the Tukwila Terminal properties in the early 1970’s for the dual purpose of
operating our {amily trucking business (Best Way Motor Freight) and for future investment/
development opportunities. We chose to locate the Tukwila Terminal in the Urban Conservatory
Area because of the Commercial/Light Industrial zoning the City of Tukwila designated for this
area and for its excellent ingress/egress to 1-5, 1-405 and SR-99 (less than one mile away) as well
as close proximity to metropolitan areas.

The truck terminal, shop and truck yard storage space were originally designed, permitted and
developed with the full approval of the City of Tukwila. We continue to incur substantial
expense in complying with all environmental and land use laws. We have always attempted to
conduct our business in an environmentally sensitive manner. At the present time the Tukwila
Terminal is utilized as a distribution hub for a national beverage manufacture/marketer.

It has always been our intention, that at a future date, we would redevelop this property. The
proposed increase of the buffer from 40 feet to 100 feet (150% increase) accompanied by
proposed height and other restrictions on future development within 200 feet of the shoreline will
have a devastating effect on continued operations of our current business as well as significantly
curtail development opportunities for our property. As a matter of course tenants in the Tukwila
Terminal change from time to time. We note that such a change could trigger the imposition of
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the proposed shoreline setback requirements impairing our ability to lease this facility to others
due to the effective loss of 45,600 square feet of outside trailer storage area.

The Tukwila Terminal property was originally purchased and developed because of Tukwila’s
existing zoning, setback and other building requirements. The proposed Tukwila Shoreline
Master Program Update could result in a noncompensable taking of approximately 31% of our
property making it largely unusable in many development/redevelopment scenarios.

We have already been forced to give the City of Tukwila an easement on the river side of our
property to provide publ1c access through our property. We believe the magnitude of another
taking through increasing the size of the buffers thereby enlarging public usé of this property is
not related to or proportional to its impact on our propetty rights, and an illegal taking of our
private property interests. Although creating a Green River “greenbelt” and creation of shoreline
habitat may be a laudable goal, these are public purposes that should be paid for by government,
not by private property owners.

We would also like to go on record in stating that the notice of this proposal was not given in a
timely fashion and does not provide sufficient time for thoughtful analysis and response. The
Certificate of Non Significance was issued on August 13, 2008; notice was received by us on
approximately August 20, 2008. This has left us with little more than a week to file this letter of
opposition with the Department of Community Development. The flier we received, which was
the “notice”, frankly looks like a piece of junk mail. We have not in this short period had an
opportunity to thoroughly review the 122 page Draft Shoreline Master Program in order to be
fully prepared to address its implication on us as affected landowners. A week is 31mply not
enough t1me in which to comment.

In conclusion, we would again like to stress that the Tukwila Shoreline Master Program Update
will change the urban environment that was thoughtfully created for this area. Thus the
Certificate of Determination of Non-Significance will have a significant impact on all
commercial, Light Industrial and residential property owners with propertles adjoining the Green
River, We respectfully request that The City of Tukwila stop the review process and develop a
revised draft of the Shorellne Master Program after meanmgful public participation.

cc: James E. Hadley, Esq. .
Ryan, Swanson & Cleveland PLLC



McCULLOUGH HILL, ps

October 1, 2008
VIA ELECTRONIC AND REGULAR MAIL

Tukwila Planning Commission

¢/o Depattment of Community Development
6300 Southcenter Blvd., #100

Tukwila, WA 98188

RE:  Shoteline Master Progtam Update
Dear Cornmissioners:

We are writing on behalf of La Pianta LLC (“La Pianta™). We previously submitted weitten
comments on behalf of La Pianta on August 7 and August 28, 2008. The City has infotmed us that
it will not begin to prepare responses to public comment until after the last public heating cuttently
scheduled for this matter, on October 9, 2008, and that therefose the earliest the public can expect
tesponses is late October.

We now write again to request that the Planning Commission:

(1) Provide for meaningful public participation,;inéluding directing staff to assembie a
Citizens’ Stakeholder Committee; and , .

(2} Recommend denial of the Tukwila Shoreline Mastex Program (“SMP”) Update as
cucrently drafted due to numerous flaws, '

The bases for these tequests age discussed below.

I. THE CITY MUST PROVIDE FOR MEANINGFUL
PUBLIC PARTICIPATION,

Washington law tequites that the City provide interested patties-with a “full opportunity” for
involvement in the development of the SMP and that the City “shall not oply invite but active
encourage participation.” RCW 90.58.130 (emphasis added). Also, state tegulations provide that the
City “shall make all reasonable efforts to infor inyo 1courage participation o
interested persons.” WAC 173-26-090 (emphasis added). “[L}ocal government shall solicit public
and agency comment dutin drafting of proposed new ot amended master programs.” WAC
173-26-100 (emphasis added). For governments planning under the Growth Management Act
(“GMA”), such as the City, “local citizen involvement strategies should be implemented that insure
eatly and continuous public participation.” Id, (emphasis added). State regulations further provide
that these citizen involvement strategies should include the following measuzes, among others »
each planning jurisdiction should endeavor to involve the hroadest cross-section of the cominunity,
so that groups not previously involved in planning become involved; (2) the public should be
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involved at the eatliest possible time in the process of comprehensive planning under the act,
beginning with a public visioning process; (3) full use should be made of the planning commission
as a liaison with the public; (4) once the plan is completed in draft fotm, or as parts of it are drafted,
a seties of public meetings ot wotkshops should be held at vatious locations throughout the
jurisdiction to obtain public reaction and suggestions; (5) at each stage of the process when public
input is sought, opportunity should be provided to make written comment; (6) each jurisdiction
should make evety effort to collect and disseminate public information explaining the act and the
process involved in complying with it; (7) wheneéver public input is sought on proposals and
alternatives, the relevant drafts should be reproduced and made available to interested petsons; and
(8) all commnents and recommendations of the public should be reviewed and adequate time should
be provided to evaluate and respond to public comments. WAC 365-195-600(2)(a).

The City’s public patticipation process falls shott of these tequirements. The City failed to conduct
a visioning process in connection with the cutrent draft SMP. It also failed to solicit public
paticipation duting the drafting of the SMP, instead developing, seeking Depattment of Ecology
comments, and revising an initial deaft last year behind closed doots. N ow, while it has made some
concessions in the wake of public outcry, the City still has not developed a public patticipation
program that allows for meaningful dizlogue with the public. The City’s public patticipation
progtam s cutrently limited to (1) two public open houses; (2) two public hearings before the
Planning Commission; and (3) an unspecified number of City Council heatings. The Planning
Commission will hold othes wotkshops and meetings, but the public is not invited to provide
testitnony. This leaves the public unable to correct factual etvots in the materials and presentations
given to the Commission. In addition, the City does not plan to respond to the volurinous public
comment provided already until well after the last scheduled public heating before the Planning
Commission. Thus, the process as currently designed fails to provide for a dialogue between the
City and the public. The public is not “fully involved” in the drafting process as requited by law.

In oxdet to remedy these significant problems, the City rust develop and implement a meaningful
public pasticipation progtam. This progtam should include the formation of a Citizens’ Stakeholder
Committee to review and comment on the draft SMP. In addition, the Planning Commission
should not act on draft SMP until after staff has revised the deaft SMP to trespond to public
comment and the public has had the oppottunity to review and comment on these revisions.

I1. THE PLANNING COMMISSION MUST RECOMMEND DENIAL
OF THE SMP AS CURRENTLY DRAFTED.

As cugrently diafted, the SMP inflicts burdensome, inequitable, illegal and unconstitutional
limitations on shoreline properties. Accordingly, unless significant changes are made to the Draft
SMP, the Planning Commission must recommend denial,

A. The SMP iniposes an illegal tax.

Undex the tecent Washington appellate cowst decision in Citizens’ Alliance of Property Rights . King
Coznty, __ Win.App.3d. ___, 2008 WL 2651455 (“Citizens Alliance”), the proposed river buffers,
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among other things, are an illegal tax. In this case, the coust reviewed King County’s ctitical ateas
ordinance. The coust focused on the portions of the ordinance limiting clearing on rural propetties.
These cleating limits varied depending on parcel size and location, limiting new cleating to 50
percent of the ptopetty in some cases. The coutt determined that the cleating limitations wete
indirect taxes, fees or charges on development. Therefore, they wese subject to the requitements of
state Jaw codified at RCW 82.02.020.

Under RCW 82.02.020, the govetniment must show that the conditions ate tied to a specific,
identified impact of a development on a community. The government bears the burden of showing
that the condition is teasonably necessaty as a direct result of the development. In other words, the
conditions must be both related to the impacts of development and propottional to these impacts,
"They cannot be imposed for the purpose of mitigating pre-existing problems. In Citigens Alliance,
the court detetinined that the cleating limitations did not meet the requitements of RCW 82.02.020
and were therefore illegal. :

Several provisions of the Draft SMP suffer from the same defect as King County’s critical ateas
otdinance. The Draft SMP proposes buffess of either 100°- or 125-feet in commetcial areas adjacent
to the Green/Duwamish River, similar: to the clearing limitations in King County’s critical areas
otdinance struck down in Citizgns Alliance. Yet the City has not made a showing that these buffers
ate directly telated and proportional to the impacts caused by the specific fature development of the
affected patcels. Staff has advanced various justifications for the buffer width at different times.
These justifications include a desire to allow for futute improvement of existing levees by increasing
theix slope to 2.5:1', inclusion of a bench for habitat improvement and improving access for
aintenance, However, staff has never explained how these improvements ate linked to impacts
caused by development of the affected patcels.

To the contrary, the Deaft SMP acknowledges that the buffers would improve an existing condition,
not mitigate future impacts. The Draft SMP mmakes it abundantly clear that its puipose is not only to
protect (achieve “no net loss™) but also to restore and improve habitat?

[A] minimuin buffer will be established for each shoreline environment and allowed uses will
be designated for the buffer atea along the river and the remaining shoteline jusisdiction.
This systemn is intended to facilitate the City’s long-range objectives for land and shoseline
management, including; .

¢ Providing no netloss of ecological shoteline functions; -

¢ Providing for habitat protection, enhancement, and sestoration to im prove degraded

shoreline ecological functions over time and protection of already restored areas.

i/ Staff has given conflicting justifications for this slope. At the Planning Commission work session on August 7,
2008, staff said that the slope was required in ordex fox King County to continue to maintain the levees. At the wotk
session on September 17, however, the justification given (For the figst time) was prevention of speculative futuse river

bank scour.

Y See Skagit County v. Western Washington Hearings Board, 161 Wn.2d 415, 166 P.3d 1198 (2007) (distinguishing
piotection froin restoration).
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Diaft SMP, p. 46 (emphasis added).

"The purpose of the Urban Conservancy Environtment is to protect ecological functions

where they exist in urban and developed settings, and restoge ecological funcrions where
they have been previously degraded.

1d., p. 48 (emphasis added).

The puzpose 6f Urban Conscfya‘nc'y Rivér Bniffex$ is l;oﬁ - _

‘s Protect existing and gestore degraded ecological functions of the open space, flood plain

and other sensitive lands in the developed urban settiﬁgs; ,

* Ensute no net loss of shoreline function when new development or redevelopment is
proposed;

* Provide opportunities for gestoration and public access.

Id. (emphasis added).

The buffer width of 100 feet allows.enough soom to reconfigute the tiver baok to'achieve a
slope of 2.5:1, the “angle of repose” ot the maximum angle of a stable slope ahd allow for
some restoration and improvement of shoreline fanction through the installation of native
plants and other habitat features.

Id., p. 49. Yet, the City may not impose the cost of habitat testoration and improvement on private
property owners. lnstead, under RCW 82.02.020 and Citigens Alliance, the City may only impose
buffers if they are related and proportional to the impacts of development.

If the City fails to take into account the requirements of RCW 82.02.020, it will leave itsclf open to
claitos by every affected ownet along the shoreline. In light of the clear ruling in Citizens_ Alliance
case, if the City adopts the proposed buffer, it could be liable for damages caused By buffer
requitements under RCW 64.40. e : ‘ ‘ o

B. The SMP includes réquitements not ﬁuthbtized by the Shoreline Management Act
. (“SMA”). . - o . ‘ . . :

The SMA and its implementing tegulations do not authorize the City to place the burden of
shoteline restoration, enhancement ot improvement on private propetty owners. Instead, the
regulations adopted by the Depattment of Ecology (“DOE”) to implement the SMA provide

unequivocally that: o - S SRR

The pdh‘cy goéls of the act, hnplenﬁented by the planning policies of mastet programs, may
1ot be achievable by development regulations alone. Planning policies should be putsued

through the regulation of development of private pioperty only to an extent that is
consistent with all relevant constitutional and other legal Jimitations {whete applicable,

L -
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. " 21C.060

on the tegulation of private property. Local government should use a process designed to

assute that proposed tegulatory or administsative actions do not unconstitutionally infringe
upon private propesty tights.

WAC 173-26-186(5) (emphasis added).
The regulations also state:

Local master programs shall include regulations and initigation standards ensusing that each
petmitted development will not cause a net loss of ecological functions of the shoteline;

local government shall design and implement such regulations and migration standards in a
- - H 1 . L] - 4 ‘m -

nanner consistent wi televant constitutional and other legal
regulation of private propexty.
WAC 173-26-1 86(8)(b)1) (emphasis added).

In addition, they provide:

Sotne mastei program policies may not be fully attainable by regulatory means due to the
constitutional and other legal limitations on the regulation of ptivate propetty, The policies
tnay be pursued by other means as provided in RCW 90.58.240.

WAC 173-26-191(1)(a).
RCW 90.58.240 specifics non-tegulatory means fox achieving shoreline master program policies:

In addition to any other powers granted hereundet, the department and local governments
. may:

(1) Acquite lands and easements within shotelines of the state by purchase, lease, or gift,
either alone or in concert with other governmental entities, when necessaty to achieve
implementation of master programs adopted hereunder;

(2) Accept grants, contributions, and appropuiations from any agency, public or private,
or individual for the putposes of this chapter;

(3) Appoint advisoty committees to assist in catiying out the purposes of this chapter;

(4) Contract for professional or technical sexvices required by it which cannot be
pesformed by its employees.

Thus, sathet than providing authority for fllegal and unconstitutional development regulations, the
SMP expressly recognizes that local governments should pay fox lands and easements when it needs
them to itaplement shore]!ine master program policies and should seek public funding to implement
some of its shoteline master program goals.
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C. The SMP effects an u’nconstitutionai taking of private Iij:olietty without just
' compensation.: ' ' :

The public access sequirements of the draft SMP violate constitutional prohibitions against
goveinmental taking of property without compensation. The U.S. Supreme Coust addressed this
vesy issue in No/llan » California Coatal Commission, 483 U.S. 825, 107 S. Ct. 3141 (1987). In this case,
the Nollans sought 2 permit to replace an existing reésidence on a beachfront lot located between two
public beaches. The Coastal Cominission granted the permit with the condition that the Nollans
allow public access between the two beaches across a postion of their ptoperty. The U.S. Supteme
Count invalidated the condition because it was not related to a specific impact of the development.
The required nexus was absent. Accordingly, the condition constituted an unconstitutional taking.
If the state wanted a public easement across the Nollans’ propetty, the Coutt held, it must pay for
one.

Similarly hete, the Draft SMP proposes to requite propesty owners to grant to the public a tight of
access to theit shoreline propetties as a condition of receiving development permits. Yet there is no
requirement fos a demonstrated nexus between impacts created by specific development projects
and the public purpose assested as support for the public access requirement. Petmit conditions
imposed under the Draft SMP will directly conflict with the principles established by Nean. As the
U.S. Supreme Coutt held in Nakan, the City may not requite shoteline ownets to provide public
access actoss their properties without full and fair compensation.

D, The SMP is inconsistent with the Comptehensive Plan in violation of the Growth
Management Act. ‘

The Giowth Management Act (“GMA”) requires that the development regulations adopted by a city
must be consistent with and implement its comprehensive plan. RCW 36.70A.040. In addition, a
city’s comprehensive plan tmust be internally consistent. RCW 36.70A.070. The goals and policies
of a city’s approved shoreline master program ate considered an element of the city’s compiehensive
plan. RCW 36.70A.480. All other portions of the shogeline mastes program, including use
tegulations, ate considered a patt of the city’s development regulations. 14,

Hete, the Draft SMP is inconsistent with the City’s Comptehensive Plan. Among othe

inconsistencies, the enotmous burden the Draft SMP places on shoreline propetties renders it
inconsistent with vatious goals and policies calling for economic development, including:

¢ Goal 2.1. “Continuing enhancement of the community’s economic well-being.”
¢ Policy 2.1.12. “Promote Tukwila as 2 regional crossroads for commerce.”
¢ Policy 2.1.13. “Promote economic use of industrial lands outside the MIC . . . Such lands

should be preserved for industrial uses, achieved through appropriate buffering requitements
and use restrictions, , . . (Emphasis added.)
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This is a fatal flaw. The City must review the Diaft SMP to identify its Jand vse and economic
impacts. The City must then revise the Draft SMP and revise it as necessaty to ensute that it is fully

cousistent with the Comprehensive Plan.

I, CONCLUSION
In sut, La Pianta requests that you: (1) provide for meaningful public patticipation i the SMP
update process; and (2) recommend denial of the cutrent Duaft SMP due to its numerous
deficiencies,
Thank you for your attention to this matter.
Sincerely,
&Wﬁvgj Kﬂg(mf

Couttney A. Kaylor

CAK:ldc
ec: Client
Jack Pace

Carol Lumb




McCCULLOUGH HILL, ps

August 27, 2008

VIA ELECTRONIC MATI,

Jack Pace, Responsible Official
City of Tukwila
6300 Southcenter Boulevard '
Tulowila, Washington 98188 -

Re:  Commentson DNS
- Draft Shoteline Master Program Update

Deat Mr. Pace:

We are writing on behalf of La Pianta, LLC to provide comments on the determination of non-
significance (DINS) dated August.13, 2008, issued by the City for the proposed sevisions to the
Shoreline Master Program (SMP) for the City of Tukwila. Out comments are as follows:

© The SEPA Staff Repott dated August 13, 2008 (provided on the City’s website) is intended
to outline the City’s review of environmental issues assaciated with the SMP, and to explain
the ‘decision making process which led to the issuanice of the DNS. Unfortunately, the
SEPA Staff Repott is incomplete. While the first page of the SEPA Staff Report does
address the proposed SMP revisions, the temaining six pages telate to an entitely different
project (ie., the convetsion of the former Rhone-Poulenc site on the Duwamish to an
automobile storage yard in 2004).: We assume this is an administrative error, but
nevertheless it is impossible to evaluate or meaningfully comment on the DNS without the
appropriate SEPA Staff Report. The City must reinitiate the comment petiod on the DNS,
following public disclosute of the actual SEPA Staff Repoxt.

¢ The DNS is predicated on the assumption that the City’s Comprehensive Plan will be
amended, following adoption of the revised SMP, to ensure consistency between the SMP
and the Comprehensive Plan. Ses, Jor excaniple, SEPA Checklist at 1, 21, This is backwards.
The City must evaluate the proposed SMP revisions in light of the curtent Comptehensive
Plan, both in the SEPA review of the proposal and in subsequent substantive review. This
step has not occurred, and so it is inappropriate to issue the DNS until the City has properly
conducted this evaluation. The DNS should be withdrawn, the SEPA checklist amended to
address this issue, and a new SEPA threshold determination made. '

¢ The DNS is predicated on the assumption that mitigation will be achieved through new
tequitements to “restore” degraded shorelines in connection with shoreline permitting under
the revised SMP. Sez, for example, SEPA Checklist at 15, 16, 22, 34. This is an inappropriate
assumption, since the City cannot legally require property owners to “restore™ shoseline
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ateas to an eatlier condition, in otder to remedy pre-existing degradation. Fusther, the
applicable guideline under the Shoteline Management Act calls for “no net loss” of
ecological value in the review of individual proposals for substantial development, not
“restoration.” The SEPA Checklist should be revised to cotsect this,

¢ The DNS is based on erroneous information in the SEPA Checklist tegarding Cotps of
Engineers “requirements” regarding planting on levees. The SEPA. Checklist assumes that

the Cozps “prohibits” planting of latger plant material on levee faces. Soe SEPA Checklist at
22. This assumption becomes the basis for requiring applicants to provide a new riparian
planting area as “mitigation” under shoreline petmits. It is FEMA, however, that cestifies
levees, not the Cotps, and while FEMA may look to the Corps for guidance on levee
planting, there is no FEMA “cequirement” on this topic. It is possible for FEMA to certify
a levee even if it is not consistent with Corps planting guidelines. The DNS should be
withdrawn, the SEPA checklist amended to address this issue, and a new SEPA threshold
determination made.

* The SEPA regulations encourage agencies to desctibe non-project proposals in broad teims,
focusing on objectives rather than “prefetred solutions” ot specific methods or regulations,
WAC 197-11-060(3)(a). The SEPA Checklist and the DNS fail to take this approach,
focusing instead on a highly specific regulatory proposal. Further, it appears that this
“preferred solution” has undetgone previous rouinds of intetnal and interagency review to
refine the proposal, without the benefit of environmental assessment under SEPA. The
SEPA Checklist should be tevised to consider a broader range of regulatory solutions,
instead of focusing exclusively on the cutrent draft of the revised SMP.

We appreciate the opportunity to provide these comiments on the DNS,
Sincerely;

G. Richard Hill

GRH:Idc

ce: Tia Pianta, LLC

CiBDocuments and SetlingsVaura\.ocal Sellings\Temporary l;\lemat Files\OLK184WDNS Comment Letter 02(8-27-08).doc




McCuLLougH HIiLL, ps

Auguét 2B, 2008 .

‘Tukwila Planning Commission .

c/o Department of Community Development
6300 Southcenter Blvd., #100

Tukwila, WA 98188

RE:  Shoreline Master Progtam Update
Dear Commissiqners:

‘This is ot behalf of La Pianta LLC (“La Pianta”). La Pianta respectfully asks the Pianning
Comimission to take the following actions: ‘

1. Ditect staff to assemble a Citizens’ Stakeholder Comunittee to review and comment on
the Shoteline Master Program Update (“SMP Update™), ptior to any Planning Commission action
on the SMP Update; ' -

2. Continue the public hearing on the SMP Update to allow the public to comment on the
Stakeholders’ review and recommendations, as well as to allow the public a meaningful opportunity
to review and comment on the SMP Update, as it may be amended in the coming weeks; and

3. Direct staff to prepate responses to La Pianta’s comments on the SMP Update which are
enclosed with this letter, and to prepare responses to all citizen comments submitted on the SMP
Update. B

As we are sure the Commissioners undetstand, the SMP Update is complex, controvesial,
technical, and will result in sevete economic impacts on affected ptopetty ownets. In that light, state
law and principles of fundamental fairness mandate that adequate time be provided for public
copament on the SMP Update, that the City consider in a meaningful manuer the recommendations
of a convened Citizens’ Stakeholder Committee, and that all public comments on the SMP Update
be evaluated and addressed.

The attached comments, prepated by La Pianta, address in some detail La Pianta’s concerns
about the lawfulness, faitness, and proptiety of the provisions of the SMP Update. In patticular, La
Pianta is surprised that, given the immense economic ramifications of the SMP Update to both
propetty ownets and the City, there is virtually no analysis of the economic impacts of the proposal,
despite the fact that applicable tegulations requite such an analysis.

Finally, we must point out that the handout distributed by City staff at the public open house

matetially mistepresents the impacts of the SMP Update. How can the public “participate’ in
development of the SMP Update if the public is misinformed as to its contents? For example, with
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respect to the Utban Conservancy designation, the handout compares existing conditions with the
SMP Update. The sketch depicts 4 building under existing conditions at the same Jocation as undes
the SMP Update. Howevet, under existing conditions, that same building could be Jocated over 100
feet closer to the shoreline. This is a drastic change which is not acknowledged in the handout.
Moreover, the sketch shows commercial patking located in the buffer area under the SMP Update,
The proposed regulations, howeves, would pteclude cominercial parking in those ateas, Finally, in
‘the handout’s chart which compates allowed uses in thé cusrent SMP to allowed uses in the
proposed SMP, City steff fails to indicate the many restrictions, including height, bulk, and location,
which the proposed SMP would impose on allowed uses. It is indeed impossible to understand the
impacts of the proposed SMP from the handouts distributed at the public open house. These
handouts should be tevised and re-disttibuted at 2 new open house. : '

La Pianta appreciates the Commission’s consideration of these requests, and looks forward
to wotking cooperatively with the City to the development of an SMP Update that complies with
applicable law while addressing the legitimate concerns of affected property ownets,

Sincerely, N '
G. Rich%
GRH:lde

ce Client




Comments to the July 2008 Draft Shoreline Master Program

Recurring Issues: The five issues noted below recur throughout the plan. Rather than repeat the entire text
of our concern each time it occurs in the plan, the following issues will be described here, and referenced in
the body of comments as appropriate. -

1. "lllegal tax Issue™ - The Washington appellate court recently decided Citizens' Alliance of Property Rights

v, King County,  Wn.App. _ , _ P.3d_, 2008 WL 2651455 ("CAPR case"), in which the court

invalidated.a portion of King County's sensitive areas ordinance. The County's blanket imposition of clearing
limits on rural zoned property Irrespective of the actual impact caused by the specific development of those
properties was deemed an iliegal tax under RCW 82.02.020. Similarly, the City of Tukwila is proposing in its

_ planto take property from owners along the shoreline without first determining whether their development

proposals cause any adverse impact that requires mitigation. The City may not adopt a shoreline building
setback regulation that constitutes a one-rule-fits-alt exaction. To be valid, the City must prove that its
proposed exactions are reasonable, and are proportional to a specific identified adverse impact.

2. "Ultra Vires Issue" - in the plan, the City of Tukwila repeatedly oversteps the bounds of its legal authority
to regulate property. The Shoreline Management Act, Chapter 80.52 RCW, limits the City's regulatory
authority to impose regulations. The City is limited to the adoption of reguiations that "preserve the natural

 character of the shoreline.” In other words; the regutations must be designed only to preévent any additional

harm to the habitat. As was made clear in Skagit County v. Western Washington Hearings Bd., 161 Wn.2d
415, 166 P.3d 1198 (2007), the authority to "prevent” or "protect” habitat does not include the authority to
“restore” or "enhance” habitat. In its plan, the City exceeds its authority, because it proposes regulations
intended to restore and enhance habitat. Washington faw does not allow the City to adopt such regulations.

La Pianta LLC Comments to Tukwila Draft Jjuly 2008 Shoreline Management Program
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3. "Public Participation Issue” - Washington law requires the City to provide interested parties with a “full
opportunity” for involvement in the development of the SMP and that the City "shall not only invite but actively
encourage participation.” RCW 90.58.130 (emphasis added). Also, state regulations provide that the City
“shall make all reasonable efforts to inform, fully involve and encourage participation of all interested persons.”
WAC 173-26-090. in addition, "local government shalf solicit public and agency comment during the drafting
of proposed new or amended master programs.” WAC 173-268-100. For governments planning under the
Growth Management Act (“GMA”), such as the City, “local citizen involvement strategies should be
imptemented that.insure early and continuous public participation.” Id. State regulations further provide that
these citizen involvement strategies should include the following measures, among others:

(1) each planning jurisdiction should endeavor to involve the broadest cross-section of the community, so that
groups not previously involved in planning become invoived, (2) the public should be involved at the earliest
possible time in the process of comprehensive planning under the act, (3) full use should be made of the
planning commission as a liaison with the public, (4) once the plan is completed in draft form, or as paris of it
are drafted, a series of public meetings or workshops should be held at various locations throughout the
jurisdiction to obtain public reaction and suggestions, (5) at each stage of the process when public input is
sought, opportunity should be provided to make written comment, (6) each jurisdiction should make every
effort to collect and disseminate public information explaining the act and the process invoived in complying
with it, (7) Whenever public input is sought on proposals and alternatives, the relevant drafts should be
reproduced and made available to interested persons,

and (8) all comments and recommendations of the public should be reviewed. Adequate time should be
provided between the time of any public hearing and the date of adoption of ali or any part of the
comprehensive plan to evaluate and respond to public comments. As is immediately apparent when the City's

- efforts to inform the public is compared against the recommendations set forth in state law and regulations,

La Pianta LLC Comments to Tukwila
Planning Commission Public Hearing
August 28, 2008

the City has failed to meet the requirements for public participation for a plan of this importance to the
community, severe economic impact, and compiexity.

4. "Constitutional Takings Issue” - The plan proposes to require property owners o grant to the pubiic a
right of access to their shoreline properties as a condition of receiving development permits, with no
demonstrated nexus between impacts created by specific development projects and the public purpose
asserted as support for the exaction. This type of regulation/exaction is in direct conflict with federal and state
constitutional law. The City may not require owners to provide that access without full and fair compensation.
See Nollan v. California Coastal Commission, 483 U.S. 825 (1987).

Draft July 2008 Shoreline Management Program



_ : istency™ - The draft shoreline plan is inconsistent with the

- : City's comprehensive plan. Under state law, all development regulations must be consistent with the City's
comprehensive plan. This inconsistency is a fatal flaw. The City should review the draft plan to address
comprehensive pian consistency. No shoreline plan adoption should be proposed until the City has assured
itself and the public that the shoreline plan is fully consistent with the City's comprehensive plan.
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NOTE - THE ABOVE COMMENTS DO .NOT OOzm._._._.c._.m ALL O._n, THE OWNER'S COMMENTS. THE
LIST CONTAINS Em...w.mcmm,..umzﬂ..mﬁu BY THIS OWNER AS OF THIS DATE BECAUSE OF THE
CONDENSED PERIOD IN WHICH THE OWNER HAS HAD TO REVIEW THE DRAFT SMP AND PROVIDE

COMMENT. THE OWNER REQUIRES ADDITIONAL TIME TO UNDERSTAND FULLY THIS DRAFT PLAN
AND ITS EFFECTS ON THE OWNER'S PROPERTIES .
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